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often a tension between a party's right

to privacy of bis or her mental health
records and a court's obligation ta deter
mine the best interest of a child.

A recent decision has now held that
a party's right to confidentiality is not
trumped by the best interest standard.
tn fact, last month, Dorothy Phillips and
Sydney Coutls Mason presciently wrole
about the statutory privilepes that govern
the refease of mental heakh records. in
a March 10 opinion, the Superior Court
decided the case of Gates v. Cates, 2009
WL 596664 (Pa. Super. 2009), which
syuarely addiessed this issue,

Il Cates, the parties were the par-
ents of an 11.year-old child. Pursuant
to an October 2006 order, father was
awarded primary physical custedy. In
December 2007, upon learning that
mother had been treated for in.patien|
mental health services al a regional
medical center for a petiod of 15 days
eardier that month, father filed a petition
for special relief seeking the release of
mother's mental health records. He also
subsequently filed a petition to modify
the custody order, However, father dig
not altege that mothe's mental health
issues presented any danger to the child
or impeded her ability to care for him,
Instead, the relief reguested in the peti-
tien te modify was the same as thal in
his special relief petition — a request lor
mother's mental health records. Mother
filed an answer to the petition to modify,
challenging father's right to seck her
meatal health records, which she al-
leged wers privileged.

The following month, the trial court
held a hearing. The rourl first conducted
an in-camers conference. Mother ac-
knowledged that the trial court had the
atthority 1o order her to submil 1o a
mental health evaluation pursuamt to Pa.
R.C.P. 19158, but stil! would nol con-
sent o the release of her records. The
COUrt then permitted testimony, and it
allowed father to cruss-examine mother
abaut her December 2007 hospitaliza-
tion generally. Mother testified that she
believed her nedicalion was net wark.
ing properly, and, thus, she wenl to the
hospital. After an examination, her doc-
tors advised her that she would have 1o
stay for observation so that they could
monitor her medication. Mother did nat

In child custody Migation, there is

A Victory for Privilege

Does confidentiality trump the best interest standard in child custody cases?

object during her testimony, but she was
steadlast in her continued objection to
providing her mental bealth records.
On April 8, 2008, the trial court
entered an order directing mother to
execute a consent 1o release her mental
health records to father. Specificaily,
it directed her to release her treatment
summaries, hospital admission and dis-
charpe summaries,
reasen for hospi.
talization, current
medications, and

cormnunications with psychiatrists or
psychologists that were made in the
course of treatment. Therefore, opin-
ions, observations and diagnoses are
not protected by privilege of confiden-
tial communications. Commonwealth
v. Moody, 843 A.2d 402 (Pa. Super.
2004}, However, the MHPA protects
all documents regarding mental health

treatment.
The Superior
Court  acknowl-

cdped that ta the

treatment  plans.
tother filed &n ap-
peal. Meanwhile,
father filed a peti-
tion for contempl
due o mother’s
tefusal to comply
with the April 8,
20008, order. OQn
May 16, 2008, the
trial courl entered
an order holding

The Superior Court ...
noted that simply
because the trial court
has the authority to direct

a party to submittoa
mental health evaluation

extent the records
ordered to be re-

leased  did  not
contain  commu-
nications mother

made to hor psy-
chiatrist, the ro-
cords  werz  not
protected  under
Pa. C.5 §
5944, However,
the court nated

o, suspend. 40€S NOt mean that the BE a7 e
i!)g' lhcr I(iusluldl:af court has the power to ;all tnrsemlal hea(llth
rights k3 DGC er . reatmenl records,
ad awarded_fa- direct her to release all of this  provision
thet counse oS . shou preclude
of $625. Mother her mental health treat- e oo o
alse appealed that records,

order, which was ment records. The trial court
consalidated with had acknowl-
her first appeal, N . edged that the

Mother filed an
application for su-
persedeas with the
Superior Court, which was granted June
24, 2008, The Superior Courl slayed the
April 8, 2008, order directing mother
to reicase her meniad health records, as
well as the May 10, 2008, order holding
her in contempt.

In determining whether the trial count
had violated mother's right 1o privacy
by ordering her to sign reieases making
her menal health records available, the
Superior Court fooked 1o the statulory
privileges in the Judicial Code, 42 Pa.
C.5. § 5944, and the Mental Health
Procedures Acl, o MHPA, 50 25 §
#1la). The judicial Code provides: "No
psychiatrist or person who has been li-
vensed ... to practice psychology shall
be, without the written consent of his
clent, examined in any civil or criminal
malter as to any information acquired in
the course of his professional services
on behalf of such client.”

The MHPA pravides that "all docu-
ments concerning persens in treatment
shall be kept confidential, and withew
the person's writlen cansent, may not be
released or their contents disclosed.”

The MHPA thus offers broades protec-
tion than the privilege set forth in the
Judicial Code. The provisions of 42 Pa.
C.5. & 5944 anly relate 1o confidentiat

MHPA would have
baryed the release
of mother's mental
heakth records, but it found that mother
had waived her privilege by conceding
the court's authority to order an evalua-
tign; faiting to invoke the privifege at the
first opporiunity; and agreefng dusing
the initial custody proceedings in 2005
to release certain medical information.
The Superior Court rejocted all of
these rationales. The court noled that
simply because the trial court has the
autherity to direct a parly to subnit to a
mental bealth evaluation daes not mean
that the court has the power to direct her
Lo refease all of her mental health yeat-
ment records. The court alse dismissed
the trial court's conclusion that mother
had waived her cenfidentiality rights
because she did not specifically refer-
ence the MHPA In her answer to lather's
Jretition to maodify or during the custody
hearing. The court observed that mother
had asserted a privacy privilege in bher
answer. Because Pennsylvania is a fact.
pleading state, mather was not obligated
o cite the specific statutory basis for
her claim, and the court determined that
mother had pled the material facts upan
which her privilege was based. The court
determined that mother's invocation of
privilege was scfficient to provide Father
with notice of her claim. Finally, the

court held that mother had not waive
her privilepe because she previous
agreed to release certain medical docu
ments in the initial custody proceedings
That order did nat direct mother to pro
vide such records on an ongoing basis
The court concluded That any coensen
mother signed during the eaclier custodh
proceedings (lhree years belere} was ir
relevant 1o records after thal date,

The court addressed lather's argumen
that kecause the instant case involved ;
custody matter, where a trial court mus
consider the children's best interest, the
MIHPA privilege did not apply. The cour
coencluded that the MHPA s equaliy
applicable in a custody dispute as it i
in a civil matter. The count noted tha
this was particularly the case where
there were iess intrusive alternatives ta
evaluate how a party's mental health al-
fecled the child's best inlerest. The court
provided examples of such less intrusive
means, such as using of mother's testi-
mony al the custody hearing concerning
the circumstances of her hospitalization,
or requesting that the court direct the
parly to submit te a psychelogical evalu.
ation pursvant to Pa. R.C.P. 1915 8.

Thus, the courl reversed the trial
court's order directing mather to release
her mental health records to father and
the court. it also vacated the order-hoid-
ing mother in contempl, determining
that she was justified in declining to dis-
close her mental health records to avoid
irreparable harm hade the dacuments
been released pending the oulcome of
her appeal.

The Cates decision is in line with a
thorough and camprehensive trial court
decision, feskin v. Christman, 78 Pa. D,
& C.Ath 152 (C.1 Carbon 200%), which
had been one of the few published deci-
sions addressing the application of the
psychotherapist-patient privilege and
the MHPA in custody proceedings. In
that case, the father sought the release
of the mother's mental health treat.
ment records where she suffered from
depression and had been hespitalized
for 10 days. The coun nicely summa-
rized the dilemma as balancing "the
importance of praducing evidence rel-
evanl 1o assessing the best interest of a
child against the value of a iegislatively
created privilege in favor of confiden.
tiality.” The count held that when the
privilege is properly invoked, any ex-
ceplions must be confined 1o rare and
exceplional circusnstances. The caurnt
found that the father had faited to show
that the disclosure requesied would not
vialate the privilege or that there were
any extenuating circumstances justifying
an exception lo the privilepe.

Compare Gates and Leskin 1o a 2002
decision by the Superior Court hold-
inn that an order requiring mather te

See Tomestic” on Page 15
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amaunted to a quid pro que. Ciavarella and
Conahan deny that allegation.

“This order represents another posilive step
in the Count’s resolve 1o restore public trust
and confidence in the juvenile justice system
of Luzeme County,* Chief Justice Ronald 1.
Castilie said in 2 statement. “Citizens of the
county — and the Commonwealth —- have
a right 1o expect a full accounting of what
happened and the correction of any abuse of
judicial authority.”

In February, the justices appointed Grins,
the chaiman of the Pennsylvania juvenile
Court Judges' Commission, to review ju-
venile coun cases handled by Ciavarella
after Ciavarella and Conahan entered into
conditional plea agreements with federal
prosecutors. .

This initial review only included cases
involving Jow-ievel offenders wha did not
have attormey representation. Before an exact
number of expungements is known, Grim
must “conduct a further analysis to identify
ali cases covered by today's Supreme Count
order”

Grimt has told the Associated Press that bis
initial review invalved hundreds of cases.

in his recommendation 1o the justices,
Grim outlined seven criteria to be met be-

handled as part of a single praceeding or
hearing.*

‘Had the juveniles in these cases been
represented by competent courisel, had they
appeared before an impartial tribunal, and had
their other constitutional rights been protected,
the vast majority of cases would have resulted in
consent decrees, or some lesser sanction.'

— Senior Judge Arthur Grim

fore a juvenile’s eriminal record should he
axpunged. e wrale that the case must have
taken place betweer 2003 and 2008; that the
juvenile must not have had an atlorney at his
or her hearing before Clavaretla; and that the
juvenile did not waive a right to counsel,
Grim also wrate that the offenses at issue
had 1o have stemmed “from a single course
of conduct o related incidents; or b were

The offenses had to be misdemeancrs of
the thirg degree or summary offenses.

Grim also wrote that the expungement
would only apply if *the juvenile was not the
subject af any prier or subsequent Petitions
which resulted in adjudications of delin-
quency or consent decrees; and {vii) no pro-
ceeding seeking adjudication or conviction
is pending,”

"An additional factor weighing in favor
of vacating the adjudications and consent
decrees and expunging the records in the
categories specified .. is that this prompt
action in these non-serious cases wilt be al
feast one slep towards righting the wrongs
which were visiting upon these juveniles and
will help restore confidence in the justice
system,” Gripn wrote. "Furthermore, it is nol
in the interest of the community to relitigate
these non-seriaus cases, nor do ! beliove that
the viclims would be well-served by new
proceedings.”

Grim also asked the high court 1o have
the court records in question released 1o the
Juvenile Law Center, so the JLC can review
the flles before accepling expungement.
Grim wrote that the cenler may wish to delay
that aclion and collect the records needed
lo continue in their civil actions. Grim alse
requested that the records be refeased to
Luzerne County District Attorney Jacgueline
M, Cairoll for her review.

The senior judge will also conduct a sepa-
rate review of cases involving more serious
juvenite offenses, the coud said.

“Today's order is not intended 10 be a
quick fix," Castille said in a statement. “it's
Boing to take some time, bul the Supreme
Coaurl is commitled 1o righting whatever
wrang was perpetrated on Luzerne's juve-
niles and their families.” »
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was based upan the 1999 audit, which
tound Dichl's division failed 1o monitor
the Park Heme program and failed 1o
establish an internal control se that it
toutd effectively account for funds awed
and/or veceived. In addition 10 Diehi,

three olher employees were terminated
as a direct result of the audit

In regards to the county's claim about
the 1999 audit, ekl argued that the
Park Home program had existed since a1
least 1994, well befare Dichl's PIomo-
tion tg operations manager, and that the
audit found no specific fault with his
performance in that capacity.

The plalntiff sought an unspecificd
amount in damages for emational dis.

tivating factor in Lhe defendant!s deci-

tress and damage 1o his reputation.

The jury found that Diehl, by 2 pre-
ponderance of the evidence, established
Ihat he held a pofitcal affiliation with
Larry Qwnn, that Rabert Cranmer was
aware of his politicat aflfiliation with
Dunn and that Diehl's political affilia-
tion with Dunn was a substantial or mo-

sion to terminale him.
furors did not find that the defendant

would have made the same decision to
lerminate Diehl even in the absence
of the plaintiff's political affiliation
with Larry Duon. Dieh! was awarded
$144,000.

This report is based on count docu-
ments and information (hat was provided
by plaintifi*s and defense counsel.

= This report was first published jn
VerdictSearch Pennsylvania, a publica-
tion of IncisiveMedia, »
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undergo random drug testing - even
thouph there was no evidence that she
used drugs - did not violale the rea-
senableness requiremnent of the Fourth
Amendment. In Luminella v. Marcorei,
814 A2d 7i1 (Pa. Super. 2002}, the
Court noted that child custody litigants
have a “drastically reduced expectation
of privacy,” and that the stale's interest
in the welfare of children is cempetling.
The court referenced the privileges that
apply 0 a party's mental health records,
but distinguished that privilege from the
court's aulhority te order drug testing on
the basis that the mother's "innermost
theughts and feelings” were not at issue
with & deug test,

The Gates decision noted that there
were less intrusive means of evaluar-
ing mother's mental health as it refated
o her abilities to parent the child,
including having mother submit to a
psychological evalvalion purseant to
Rule 1915.8. Howover, is Lhere sver a
circumstance where the privileges in
the Judiciali Code and the MHPA are
trumped by the state’s compelling inter-
estin protecting the wellare of the child?
Luminefla would certainly suggest so
if there had been specific evidence in
Gates that mother's menial health con-
dition was endangering the child, would
the count have ordered the release of
the documents? The decision also leaves
open whether a court-appointed evaly-
ator would have the right to review
the exact records mother was seeking
to protect from disclosure. Presumably,
any evaluator would wanl 1o review

the parties' mental health records, and
particularly those relating to recent hos-
pitafizatians. Rule 1915.8(a)2} provides
that the court may order a party 1o
execute authorizations or consems to
facilitate a mental health examination. #f
mother refused to release her records to
an evatualor, could the evaluator or the
court draw adverse inferences from her
refusal? if she released the records Lo the
vvaluater, is this an implied conseat to a
refease 1o the court?

Does Cates mean that alh rights of
confidenliality can override the court's
obligation o develop a full and com.
plete record in child custody cases? For
example, would the physician-patient
privilege, 42 Pa. C.5. § 5929, prevent
a courl from ordering a parly lo release
medical information to the other party or
court? Could a party seek refupe under
HIPAA, 45 C.F.R. § 164,508, which re-

quites an authorization before a parly's
health infermation can be released?
Simtlarly, the Peansylvania Drug and
Adcohol Abuse Control Act, 71 PS, §
1640.108, provides that all patieat re-
cords and fnfarmation relating Lo drug or
alcohol abuse or dependence prepared
or ablained by a privale practitioner,
hospital, <linic, drug rehabititation or
drug treatment cenler shall semain con-
fidential. However, the act provides
that disclosure may be made for non-
treatment puiposes oaly upon an order
of court after application shawing good
cause,

Gates is an extremely important de-
cision lor both the family {aw bench
and bar. from a practical standpoint, it
signals to family lawyers to abject to the
refease of recards on behall of a chient
as specifically as possible, and at ihe
first opportunity presented. «
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fie Kornfelds did anything 1o improperly
nfluence Conzhan's decisions in those
ases,

Mark Kornfeld, whe is listed as a
Aaintilf in both lawsuits, answered (he
hone in Gary Kornfeld's office when a
eperter called. He said the count recard
stands for itself,” but otherwise declined
o discuss the decisions.

In Kornfeld v. Atlantic  Financial
ederal, The Woodlands' awners, Gary
ornfeld and Mark Kornfeld, wha said he
stited from the business in 1994, and 3
ow-defunct business partnership called

KCLKK., sued a bank in 2000 for lailing
io fite mongape satislactions in a timely
manner.

According 10 2 Superior Court deci-
sian remanding the case ot retrial before
a different judpe, Conahan in June 2002
awarded the plaintiffs 313 million in
damages at the end of 2 non-jury tial,

Olszewski awarded the plaintiffs
$900,000 in damages on retrial in 2003,
accotding te Luzerne County court
records.

In her opinion for a three-judge panc
that decided the appeal, Superior Court
Judge Phyllis W. Beck wrote that, while
the panel agreed that the bank handled
the maller improperly, “At worst, the
Bank had 2 patiern of avaiding and being

indifferent 1o its statitory abligations,
and a1 best, it impropeily trained and
supervised ils employees with regard 10
those obligations.”

Beck wrote that while the law under
which the plaintiffs (iled their complaini
was designed to punish such behavior,
“Gur carelud review of the record 1eveals
thal the enormous verdict in this case did
not bear any reasonable rolationship to
the actual damages suffered by the ap-
pellees as a result of the Bank’s failure 1o
satisfy the morigapes.”

In the condemnation case, Conahan
granted the Kornfelds’ preliminary ob-
jections 1o declarations of condemnation
filed by the Pennsylvania Department of
Transportation 18 months after the decia-

fatiens were filed. Lnder Pennsyhania’s
Eminent Domain Code, preliminary ob-
jections to a taking must be filed within
30 days, according 1o 2 Commonwealth
Courl  decision reversing  Conahan's
ardar,

The case stemmed lram an agreement
to realign The Woodlands® driveway and
its intersection with the state highway
after a crash In which the victim sued
both the DOT and the hotei.

inan unreported en banc apindon,
Commonwealth Courl Judpe Renee Cohn
Jubelirer wrote thal nothing in the re.
cord supported the trial court’s finding
thal the Kornfelds had cause to file the
preliminary objections after the dead-
line. =




